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OPINION

Two plaintiffs in the present action, Keisha Chism (Ms. Chism) and Kenneth Moore (Mr.
Moore), filed a previous suit aganst Domino's Pizza (“Domino’s) in the United States District
Court for the Western District of Tennessee, alleging discriminatory practices by Domino’s in
violation of 42 USC § 2000a (“ Title11™), 42 USC § 1981, and the Tennessee Human RightsAct as
codified at Tenn. Code Ann. 8 4-21-101, et seq. (“THRA"). Their action also included a claim for
intentional infliction of emotional distress. The didrict court denied PlaintiffS motion for class
certification and dismissed with prejudice the claim for intentional infliction of emotiona distress.
The court dismissed without prejudice the Title Il and THRA claims, ruling that these claims more



properly were brought in gate court. The district court further ruled that Plaintiffs had established
aprimafacie case under 8 1981. Ms. Chism and Mr. Moore non-suited their action in the district
court.

In February 2001, ninety-two plaintiffs, including Ms. Chism and Mr. Moore, filed a
complaint against Domino’s in the Circuit Court for Shelby County. Plaintiffs are African-
Americans who reside on or adjacent to Lundee Street in Memphis. Plaintiffs allege Domino’s
discriminates against theminviolation of 42 U.S.C. 8§ 2000a(Titlell), 42 U.S.C. 81981, and Tenn.
CodeAnn. 84-21-101, et seq. by refusing to deliver pizzato African-Americansresidinginthisarea.
Their complaint also includes a claim for intentiond infliction of emotional distress. Plaintiffs
additionaly contend that Domino’ s assertion that it refuses to deliver to Lundee Street because of
security concerns is merely a pretext for discriminatory behavior, snce Domino’s has delivered to
the homes of a“female Caucasian” and “one or two other residents’ of Lundee Street." Plaintiffs
seek injunctive relief enjoining Domino’s from refusing to deliver to locations encompassing
Southern Avenue and Lundee Street; $1 million each in compensatory damages; $50 million in
punitive damages; pre-judgment and post-judgment interest; costs and attorney’ s fees.

Domino’ sremoved the action to the United States District Court for the Western District of
Tennessee on February 27, 2001. Thedistrict court granted Plaintiffs motion to remand all but the
42 U.S.C. § 1981 action to circuit court.? Upon remand, in October 2001, the trial court awarded
summary judgment to Domino’s.® On November 28, 2001, anotice of appeal from the judgment of
thetrial court wasfiled in this Court, naming “ Cedric Arnett, et al” asappellants. (TR vol 4 at 539)

| ssues Presented

The following issues, as werestate them, are presented for review by this Court:

D Whether the trial court’s award of summary judgment was premature;

(2)  Whether the trial court erred in determining Defendant is not a place of
public accommodation under 42 USC 20004, et seq.;

3 Whether the trial court erred in determining Defendant is not a place of
public accommodation under the Tennessee Human Rights Act;

1The complaint does not indicate the race of the “one or two other residents.”

2The district court stayed the federal § 1981 claims pending conclusion of the state court proceedings.

3We observe that although the trial court’s order was characterized as one awarding “partial” summary
judgment, the court dismissed the entire action and appearsto have disposed of the entire matter. We therefore consider
the court’ sjudgment afinal order adjudicating all claims. This Court accordingly hasjurisdiction pursuant to Tenn. R.

App. P. 3(a).
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4 Whether the trial court erred in dismissing Plantiffs’ claim for intentional
infliction of emotional distress,

(5) Whether the doctrine of collateral estoppel bars Plaintiffs’ claimsfor
intentional infliction of emotional distress, where the clam was
dismissed with prejudice by the district court in the previous action.

Standard of Review

Summary judgment should be awarded when the moving party can demonstrate that there
are no genuine issues regarding material factsand that it is entitled to judgment as a matter of law.
Tenn. R. Civ. P. 56.04; Byrd v. Hall, 847 SW.2d 208, 214 (Tenn. 1993); McCarley v. West Quality
Food Serv., 960 S.W.2d 585, 588 (Tenn. 1998). Mere assertions that the nonmoving party has no
evidence does not suffice to entitle themoving party to summary judgment. McCarley, 960 S.\W.2d
a 588. The moving party must either conclusively demonstrate an affirmative defense or
affirmatively negate an element which is essential to the non-moving party’s clam. 1d. If the
moving party can demonstrate that the nonmoving party will not beableto carry its burden of proof
at trial on an essential element, summary judgment is appropriate. Id.

When a party makes a properly supported motion for summary judgment, the burden shifts
to the nonmoving party to establishthe existence of disputed material facts or that the moving party
is not entitled to summary judgment as a matter of law. Id.; Saplesv. CBL & Assocs., 15 SW.3d
83, 89 (Tenn. 2000). The nonmoving party cannot merely rely on the pleadings, but must
demonstrate that essential elements of aclaimexist by: 1) pointing to evidencethat creates afactual
dispute; 2) re-enforcing evidence chalenged by the moving party; 3) offering additional evidence
which establishesamaterial dispute; 4) submittingaTenn. R. Civ. P. 56.06 affidavit explaining the
need for additional time for discovery. McCarley, 960 SW.2d at 588.

This Court reviews an award of summary judgment de novo, with no presumption of
correctness afforded to the trial court. Guy v. Mut. of Omaha Ins. Co., 79 S\W.3d 528, 534 (Tenn.
2002). In determining whether to award summary judgment, we must view the evidencein thelight
most favorable to the non-moving party, drawing all reasonable inferences in favor of the non-
moving party. Saples, 15 SW.3d at 89. Summary judgment should be awarded only when a
reasonabl e person could reach only one conclusion based on the facts and inferences drawn from
thosefacts. Id. If thereisany doubt about whether agenuineissueof material fact exists, summary
judgment should not be awarded. McCarley, 960 S.W.2d at 588.

The Court’ s primary objective when construing a statute is to effectuate the purpose of the
legidlature. Lipscomb v. Doe, 32 S.W.3d 840, 844 (Tenn. 2000). Insofar as possible, the intent of
the legislature should be determined by the natural and ordinary meaning of the words used in the
statute, and not by a construction that is forced or which limits or extends the meaning. Id.
Likewise, the Court must seek to ascertain the intended scope of the statute, neither extending nor
restricting the scopeintended by thelegislature. Statev. Morrow, 75 S.W.3d 919, 921 (Tenn. 2002).
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The court’ sinterpretation must not render any part of the statute “inoperative, superfluous, void or
insignificant.” 1d. (quoting Tidwell v. Collins, 522 SW.2d 674, 676-77 (Tenn. 1975)). Rather,
courtsconstrue statutory provisionswithin the context of the entire statute, giving effect to itsover-
arching purpose. Merrimack Mut. Firelns. Co. v. Batts, 59 SW.3d 142, 151 (Tenn. Ct. App. 2001).
Courtsmust construe a statute reasonably, bearing in mind its objective, the harm it seeksto avoid,
and the purposesit seeksto promote. Vossv. Shelter Mut. Ins. Co., 958 S.W.2d342, 345 (Tenn. Ct.
App. 1997). Issues of statutory interpretation are questions of law which this Court reviews de
novo, with no presumption of correctness attached to the determination of thetrial court. Morrow,
75 SW.3d at 921.

Jurisdiction of this Court

Asaninitial matter, we notethat the notice of appeal filed in this Court named as appellants
“CedricArnett, eta.” ThisCourt previously hasopined that thelisting of one or more named parties
followed by the phrase “et al” on the notice of appeal isinsufficient to satisfy the Tennessee Rules
of Appellate Procedure. See Mairose v. Federal Express Corp., 86 S.W.3d 502 (Tenn. Ct. App.
2002)(perm. app. denied). Tenn. R. App. P. 3(f) provides:

The notice of appeal shall specify the party or parties taking the appeal, shall
designate the judgment from which relief is sought, and shall name the court to
which the appeal istaken. An appeal shall not be dismissed for informality of form
or title of the notice of appeal.

In Mairose, we noted that in 1993, the United States Congress amended Rule 3(c) of the
Federal Rules of Appellate Procedurefollowing the United States Supreme Court’ srulinginTorres
v. Oakland Scavenger Co., 487 U.S. 312 (1988). Mairose, 86 S.W.3d at 510. We noted that the
Torres court held that the use of the phrase “et al” was insufficient to provide notice of appeal in
accordancewith the Fed. R. App. P. 3(c) asit then existed. Id. at 509 (citing Torres, 487 U.S. 312
at 314). In Town of Carthage v. Smith County, this Court adopted the United States Supreme
Court’sdecision in Torres, observing that Tenn. R. App. P. 3(f) wasidentical, in pertinent part, to
the pre-1993 amendment Fed. R. App. P. 3(c). Id. (citing Town of Carthage v. Smith County, No.
01-A-01-9308-CH00391, 1995 WL 92266 at *3 (Tenn. Ct. App. Mar. 8, 1995)).

Although Congress amended the federal rules, effectively overruling the holding of the
Supreme Court in Torres, Tenn. R. App. P. 3(f) has not been amended similarly. Mairose, 86
S.W.3d at 510. Tennessee accordingly adheres to the reasoning of Torres. all appellants must be
listed by name on the notice of appeal. This Court does not have jurisdiction over a person
presumptively includedinthe phrase“eta” but not specifically named as an appellant on the notice
of appeal. 1d.; seealso, Spectra Plastics, Inc. v. Nashoba Bank, 15 S.W.3d 832, 840 (Tenn. Ct. App.
1999)(perm. app. denied); McGaugh v. Galbreath, 996 SW.2d 186, 189 (Tenn. Ct. App.
1998)(perm. app. denied). In the present case, therefore, our jurisdiction islimited to the appeal of
Cedric Arnett (Mr. Arnett).



Whether the Award of Summary Judgment was Pre-mature

Mr. Arnett cites Craven v. Lawson, 534 SW.2d 653, 655 (Tenn. 1976), in support of his
contention that the trial court’s award of summary judgment was pre-mature because no discovery
had been conducted in the case and Domino’ shad not yet responded to Plaintiffs' interrogatoriesand
requestsfor production. Plaintiffs’ responseto Domino’ smotionfor partial summary judgment does
not include this contention, however. Further, Plaintiffs failed to file any affidavit with the court
explaining the need for additional timefor discovery. SeeMcCarleyv. West Quality Food Serv., 960
S.W.2d 585, 588 (Tenn. 1998).

Additiondly, wefind Mr. Arnett’ sreliance on Craven to be misplaced. In Craven, the court
noted that if the party opposing the motion for summary judgment had been denied the opportunity
tofileaffidavitsor takedepositionswithout athirty-day interva after the motion wasfiled, the cause
should be remanded to cure such error. Domino’s motion for summary judgment wasfiled in July
2001. Mr. Arnett had ample opportunity to file affidavits establishing the need for additional time
for discovery beforethetrial court issued itsorder in October 2001. Further, asthetrial court based
its determinations on issues of law, and in light of our analysis of these issues, we do not believe
additional timefor discovery would have served any useful purpose. We accordingly disagree with
Mr. Arnett’ s assertion that the order of thetria court was pre-mature in this case.

Whether Domino’sis a Place of “ Public Accommodation” Under 42 U.S.C. § 2000a
42 U.S.C. § 2000a provides, in pertinent part:
(a) Equd access

All persons shall be entitled to the full and equal enjoyment of the goods, services,
facilities, privileges, advantages, and accommodations of any place of public
accommodation, as defined in thissection, without discrimination or segregation on
the ground of race, color, reigion, or national origin.

(b) Establishments affecting interstate commerce or supported in their activities by
State action as places of public accommodation; lodgings; facilities principally
engaged in selling food for consumption on the premises; gasoline stations; places
of exhibition or entertainment; other covered establishments.

Each of the following establishments which serves the public is a place of public
accommodation within the meaning of this subchapter [42 U.S.C.S. 88
2000a-2000a-6] if itsoperations affect commerce, or if discrimination or segregation
by it is supported by State action:



(2) any restaurant, cafeteria, lunchroom, lunch counter, sodafountain, or other
facility principally engaged in selling food for consumption on the premises,
including, but not limited to, any such fecility located on the premises of any retail
establishment; or any gasoline stetion[ ]

The question of whether a facility is a“place of public accommodation” within the meaning of §
2000aisaquestion of law. See United Satesv. Richberg, 398 F.2d 523, 526 (5" Cir. 1968)(stating:
determination of whether a facility is a “club” for purposes of Title Il is a question of law once
underlying facts have been determined). This determination must conform to the purposes of the
statute as constructed by Congress. 1d.

Domino’ sindisputably isprincipally engaged in selling food whichisready for consumption
and which is available for take-out or delivery. Domino’s asserts that it is not a place of public
accommodation within the meaning of § 2000a, however, because it does not sell food which is
consumed on the premises. Domino’ s citesthe following cases, none of which isbinding upon this
Court, in support of this proposition: Marksv. City of Warren, 1999 U.S. Dist. LEXIS 17990 (E.D.
Mich. 1999); Boykin v. Domino’s Pizza Inc., No. S00-2564 (D. Md. Nov. 27, 2000); Carrington v.
Lawson’s Milk Co., 1987 U.S.App. LEXIS 3064 (6™ Cir. March 6, 1987); Halton v. Great Clips,
Inc., 94 F. Supp.2d 865, 861 (N.D. Ohio April 20, 2000).

Whilethe Marks court observation brought to our attention by Domino’ sthat “it was not the
intent of Congressto make every public place an establishment or place of public accommodation”
isnot at dispute here, it isnot particularly helpful to the determination of whether Domino’ s should
be so considered. The question in Marks was whether a police station was a place of public
accommodation under 8 2000a. The Marks court determined it was not. Marks, 1999 U.S. Dist.
LEXIS 17990 at * 25.

In an unreported memorandum opinion, the court in Boykinopined Domino’ swasnot aplace
of public accommodation under §2000a, but was “more analogous to a convenience store|.]”
However, the issuein Boykin, was not Domino’ s refusal to serve or deliver to some customers, but
apolicy of a particular sore not to accept any take-out orders over the telephone. The Domino’'s
store in Boykin did not refuse to deliver to the plaintiff, nor did it refuse to fill plaintiff’s take-out
order if placed in person. The issue in the case before usis not whether Domino’s may refuse to
deliver at al. Theissue hereiswhether Domino’s may refuse to deliver to some customers.

In Carrington v. Lawson’s Milk Co., the court determined that the defendant convenience
store was not a place of public accommodation within the meaning of § 2000a. The Lawson court
opined:

For afacility such as Lawson's to come under the prohibitions of Titlell, it must be
"principally engaged in selling food for consumption on the premises.” 42 U.S.C. 8
2000a(b)(2). In Newman v. Piggie Park Enter., 377 F.2d 433 (4th Cir.1967) (en
banc), modified on other grounds, 390 U.S. 400, 88 S.Ct. 964, 19 L.Ed.2d 1263
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(2968) the Fourth Circuit consi dered the meaning of theword * public accomodation”
[sic] in terms of food service establishments:

The sense of this plan of coverage is apparent. Retail stores, food markets,
and the like were excluded from the Act for the policy reason that there waslittle, if
any, discrimination in the operation of them. Negroes have long been welcomed as
customers in such stores. See 110 Cong. Rec. 6533 (1954) (remarks of Senator
Humphrey).

Id. at 435-36. The Lawson’s “convenience store” was not a “facility principdly
engaged in selling food for consumption on the premises,” but rather, a place where
food products were sold principally for off-premises consumption. Lawson's was a
place “wherefood servicewasincidental to some other business. . ..” Newman, 377
F.2d at 436 (emphasis added).

Carrington v. Lawson’s Milk Co., 1987 U.S.App. LEXIS 3064 at *5-6.

UnlikeLawson’ sMilk Company, Domino’ sisnot aconvenience storetowhich food service
isincidental to some other business. Food serviceis Domino’'sonly business. Thuswe do not find
the Carrington case to be particularly helpful to our determination here. Likewise, the Court’s
determination in Halton v. Great Clips, Inc., 94 F. Supp.2d 865 (N.D. Ohio April 20, 2000), that a
hair salon was not a place of public accommodation is not particularly relevant in this instance.

The United States Supreme Court observed in Daniel v. Paul that the primary purpose of
Titlell is“to movethe daily affront and humiliation involved in discriminatory denials of accessto
facilitiesostensibly opento thegeneral public.” Daniel v. Paul, 395 U.S. 298, 307-8 (1969)(quoting
H.R. Rep. No. 914, 88" Cong., 1% Sess., 18). Thus the Daniel court held that a recreational swim
club was a “place of entertainment” within the meaning of Title ll. Id. The Daniel court also
determined that asnack bar |ocated onthe swim club groundswas a place of public accommodation
asdefined by the Title. 1d. at 304. The Court held, “[c]learly, the snack bar is* principally engaged
in selling food for consumption on the premises.’” 1d. Further, the Court held that the snack bar’s
status as an establishment covered by Title |1 automaticaly brought the entire swim club facility
within the ambit of the Title. 1d. at 306.

InNewman v. Piggie Park, the Fourth Circuit determined that drive-in establishmentsselling
food ready for consumption are places of public accommodation covered by Title II. Newman v.
Piggie Park Enter., Inc. 377 F.2d 433 (4™ Cir. 1967)(aff'd as modified by 390 U.S. 400 (1968)).
PiggiePark operated drive-in eating establishments where customers placed their ordersthrough an
intercom. |d. at 434. Piggie Park then delivered ready to eat food to the cusomers, who waited in
their cars. 1d. Some of the customers ate on the premises while in their cars, others left before
eating. 1d. Piggie Park’sfacilities did not have tables or chairs or seating areas where customers
might eat. 1d. The Fourth Circuit determined that the emphasis of §2000a wason theword “food,”
not on whether food which was served ready for consumption actually was eaten at the
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establishment. Id. at 436. The court opined that had Congressintended the phrase*®for consumption
on the premises’ to mean that the ready to eat food had to be in fact consumed on the premises, it
would have utilized the phrase “ actually consumed on the premises.” Id. at 435. The Fourth Circuit
observed:

The Congress clearly meant to extend its power beyond the ordinary sit-down
restaurant and just as clearly did not undertake to legislate with respect to grocery
type food stores which would have been covered but for the modifying phrase ‘for
consumption on the premises. Thus, food stores are not covered, but stores (or
facilities) that sell food of a particular type, i.e., ready for consumption on the
premises, are covered. What the customers actually do with the ready-to-eat food
was not the concern of the Congress - - whether they ea it then and there or
subsequently or elsewhere.

Id. at 436.

According to the Fourth Circuit in Piggie Park, the test for determining whether an
establishment is aplace of public accommodation under § 2000ais whether the food it servesisfit
for consumption whileitis on the premises. See 10 A.L.R. Fed. 220 88 2, 8 (1972). We observe,
however, that the establishment in Piggie Park was a drive-in restaurant which served food for
consumption on its premises, and not just fit for consumption on its premises. The Piggie Park
drive-ins clearly fell within the ambit of § 2000a.

The United States Supreme Court granted certiorari in Piggie Park to determine the counsel
fee provisons of Titlell. Newman v. Piggie Park Enterprises, Inc., 390 U.S. 400, 401 (1968). It
modified the judgment of the Fourth Circuit on the attorney’ s fee issue, and affirmed the judgment
that drive-inrestaurants are covered by Titlell. Id. at 403. The Supreme Court did not addressthe
lower court’ sreasoning that 82000a should be read to include all establishments serving food fit for
consumption on the premises.

We agree with the Fourth Circuit that in drafting 82000a Congress could have utilized the
phrase “ actually consumed on the premises.” We observe, however, that Congress just as readily
could have utilized the phrase “food fit for consumption on the premises.” Congress could have
worded the section in any number of ways. In enumerating the kinds of establishments to be
included in §2000a, however, Congress chose the phrase: “fadilities principally engaged in selling
food for consumption on the premises.” 42 U.S.C. § 2000a.

We believe that the Fourth Circuit’ s construction of §82000a stretches it beyond the natural
and ordinary meaning of the words chosen by Congress. Clearly, Congress intended to eliminate
racial segregation in eating places. Such places include traditional eat-in restaurants, drive-in
facilities, snack bars, and other facilities where food is consumed. It is not within the province of
thisCourt, however, to expand upon theintent of Congress asreflected by thewords Congress chose
toemploy. SeeLipscombv Doe, 32 S.W.3d 840, 844 (Tenn. 2000); Daniel v. Paul, 395 U.S. at 307
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(opining: Title Il coverage is as broad as the “natural reading of its language would call for[.]”).
Unlike the snack bar in Daniel or the drive-in restaurantsin Piggie Park, Domino’ sPizzaclearly is
not “principally engaged in selling food for consumption on the premises.”

We respectfully disagree with the Fourth Circuit that Congress intended the statuteto read
“food fit for consumption” when Congress utilized the phrase “for consumption on the premises.”
In the absence of an adoption of the Fourth Circuit’ s reasoning by the Supreme Court, thisCourt is
not bound by the reasoning of the Fourth Circuit wherethat reasoningwasnot essential tothecourt’s
judgment. Domino’ sisnot an establishment whose principal activity issellingfood for consumption
on the premises. We accordingly affirm summary judgment for Domino’s on this issue of law.*

Whether Domino’sis a place of “public accommodation” under
the Tennessee Human Rights Act

Thepurpose of the TennesseeHuman RightsAct ascodified at Tenn. Code Ann. §4-21-101,
et seq., isto:

(2) Provide for execution within Tennessee of the policies embodied in the
federa Civil Rights Acts of 1964, 1968 and 1972, the Pregnancy Amendment of
1978, and the Age Discrimination in Employment Act of 1967, as amended;

(2) Assure that Tennessee has appropriate legislation prohibiting
discrimination in employment, public accommodations and housing sufficient to
justify the deferral of cases by the federal equa employment opportunity
commission, the department of housing and urban development, the secretary of
labor and the department of justice under those statutes;

(3) Safeguard all individual s within the state from discrimination because of
race, creed, color, religion, sex, age or national origin in connection with
employment, public accommaodations, and because of race, color, creed, religion, sex
or nationa origin in connection with housing;

(4) Protect their interest in personal dignity and freedom from humiliation;

Tenn. Code Ann. § 4-21-101(1998).

4We note that in Robinson v Power Pizza, Inc., plaintiffs commenced an action under Title Il alleging
discriminatory practices by Power Pizza, which operated a Domino’s Pizza franchise. Robinson v Power Pizza, I nc.
d/b/a Domino’s Pizza, 993 F.Supp. 1462 (M.D. Fla, 1998). Plaintiffs in Power Pizza alleged that the franchise
discriminated against African-Americans by refusing to deliver ready for consumption food to a predominantly African-
American area known as American Beach. |d. at 1463. The court adjudicated the Title |1 complaint, finding plaintiffs
had made a prima facie case of discrimination and granting plaintiffs a preliminary injunction enjoining Power Pizza
from refusing to deliver to American Beach. 1d. 1466. The issue of whether the Domino’s franchise owned by the
defendant, Power Pizza, was a place of “public accommodation” as defined by 42 U.S.C. § 2000a(b) was not raised,
however, and the court adjudicated the cause accordingly. Id. at 1465 FN2.
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In order to achieve this purpose, the THRA provides

Except as otherwise provided in this chapter, it is a discriminatory practice for a
person to deny an individud the full and equal enjoyment of the goods, services,
facilities, privileges, advantages and accommodations of a place of public
accommodation, resort or amusement, as defined in this chapter, on the grounds of
race, creed, color, reigion, sex, age or national origin.

Tenn. Code Ann. § 4-21-501 (1998).
Asdefined by Tenn. Code Ann. § 4-21-102(15) (1998),

“[p]laces of public accommodation, resort or amusement™” includes any place, store
or other establishment, either licensed or unlicensed, which supplies goods or
services to the general public or which solicits or accepts the patronage or trade of
the general public, or whichissupported directly or indirectly by government funds,
except that:

(A) A bonafide private club is not a place of public accommodation, resort
or amusement if its policies are determined solely by its members; and

(B) Itsfacilities or services are available only to its members and their bona
fide guesty.]

Domino’s asserts that since the Tennessee Act embodies the policies of the federal Civil
Rights Acts of 1964 and 1968, including Title Il, and since it is not a “place of public
accommodation” under Title 1l of the federal Acts, it accordingly is not a place of public
accommodation under the THRA. We disagree.

We note as an initial matter that the language of the THRA, like many state acts prohibiting
discriminatory practices, is broader than the federal acts. See generally, Welsh v. Boy Scouts of
America, 787 F. Supp. 1511 (E.D. Ill. 1992); James v. Team Washington, 1997 WL 633323, No.
Civ.A.97-00378 TAF (D.D.C. Oct. 7, 1997)(holding: Domino’s a place of public accommodation
under the D.C. Human Rights Act). Domino’ scitesPhillipsv. Interstate HotelsCorp., 974 SW.2d
680 (Tenn. 1998), for the proposition that the courts of this State are limited in their interpretation
of the THRA by the interpretation of TitleIl. In support of this proposition, Domino’s quotes the
Tennessee Supreme Court in Phillips as stating: “[a]lthough the language differsdightly, it isclear
that the legislature intended the THRA to be coextensive with federal law.” Phillips, 974 S\W.2d
at 683. However, the Phillips court did not end its analysis with this suggested limitation on the
courtsof this Stateto interpret the statutes of Tennessee. The Supreme Court continued itsanalysis,
opining that the purpose of the THRA was to “provide for the execution of the policies embodied
in the Federal Civil Rights Acts.” Id. at 684 (emphass added); see Austin v. Shelby County Gov't,
3 SW.3d 474, 480 (Tenn. Ct. App. 1999)(perm. app. denied). The Phillips court further added,
“[w]e, therefore, may look to federal interpretation of Title VII [of the federal Civil Rights Act] for
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guidance in enforcing our own anti-discrimination statute. We, however, are neither bound by nor
limited by federal law when interpreting the THRA.” 1d. (emphasis added).

Domino’s reliance on one sentence drawn from Philips must fail for two reasons. First,
athough the policies of the federd Acts and the THRA ae coextensive, i.e, to prohibit
discrimination in, inter alia, places of public accommodation, the reach of the THRA isin no way
limited by the constraints found in the federal Acts.® Second, the courts of this State are not bound
by thefederal courts, nor isour interpretation of this State’ s statuteslimited by federal interpretation
of federal statutes. Id.

Domino’ sindisputably isan establishment which supplies goods and servicesto the general
public. Further, it both solicits and accepts the patronage of the general public. The intent of the
Genera Assembly to prohibit discrimination, asclearly articulated inthe THRA, combined with the
plain and unambiguous definition of *places of public accommodation” found in Tenn. Code Ann.
§ 4-21-102(15), can result in only one conclusion. Domino’sis a place of public accommodation
under the THRA. We accordingly reverse the order of the trial court on thisissue.

The Claim for Intentional I nfliction of Emotional Distress

In Tennessee, there are three essential elements to a claim for intentional infliction of
emotional distress: the defendant’ s conduct must beintentiond or reckless; the conduct must be so
outrageous as not to be tolerable by civilized society; the conduct must result in serious mental
injury. BainvWells, 936 SW.2d 618, 622 (Tenn. 1997). Liability for mental distressinjuries“does
not extend to mere insults, indignities, threats, annoyances, petty oppression or other trivialities.”
Id. (quoting Medlinv. Allied Inv. Co., 398 SW.2d 270, 274 (Tenn. 1966)). The courts of this State
have acknowledged that there is no perfect or exact legd standard by which to measure whether
conduct isso extreme asto beintolerable. Seeid. However, Tennessee has adopted and applied the
threshold standard described in the Restatement (Second) of Torts:

The cases thus far decided have found liability only where the defendant's conduct
has been extreme and outrageous. It has not been enough that the defendant has acted
with an intent which is tortious or even criminal, or that he has intended to inflict
emotional distress, or even that his conduct has been characterized by 'malice,’ or a
degree of aggravation which would entitle the plaintiff to punitive damages for
another tort. Liability hasbeen found only where the conduct has been so outrageous
in character, and so extreme in degree, as to go beyond all bounds of decency, and
to be regarded as atrocious and utterly intolerable in a civilized community.
Generally, the case is one in which the recitation of the facts to an average member
of the community would arouse his resentment against the actor, and lead him to
exclaim, *Outrageous.’

5The most obvious example being that the application of thefederal Actislimited, asa Constitutional necessity,
to places of public accommodation having an affect on interstate commerce.
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Id. at 623 (quoting Medlin, 217 Tenn. at 479, 398 S.W.2d at 274 (quoting with approval Restatement
(Second) of Torts 8 46 comment d (1965))). The court must apply this standard to determine
“whether the defendant’ s conduct may reasonably be regarded as so extreme and outrageous as to
permit recovery...” Id. (quoting Medlin, 398 SW.2d at 274). Thusaplaintiff seeking damagesfor
intentional infliction of emotional distress must meet an “exacting standard.” Miller v. Willbanks,
8 SW.3d 607, 614 (Tenn. 1999).

We agree with the trial court that the conduct alleged in this case does not rise to being
reasonably regarded as so extreme and outrageous asto permit recovery for intentional infliction of
emotional distress. Certainly, discrimination based on race is insulting and humiliating. The
discouragement of such discriminatory behavior is at the very core of the federal Civil Rights Acts
andthe TennesseeHuman RightsAct. However, discriminatory conduct doesnot automatically give
rise to the imposition of liability for intentional infliction of emotional distress. If it did, virtually
every action brought under these statuteswoul dincludean intentional infliction of emotional distress
clam.

Equally determinative, this record is devoid of any evidence of the severe mental injury
which must be caused by the defendant’ s outrageous conduct for recovery for intentional infliction
of emotional distress. Asthe Tennessee Supreme Court has observed, “ some degree of transient and
trivial emotiond distressisapart of the price of living among people.” Miller, 8 SW.3d at 615 FN
4. Thusrecovery for intentional infliction of emotional distressislimitedto mental injury whichis
“s0 severe that no reasonabl e [person] would be expected to endureit.” 1d. (quoting with approval
Restatement (Second) of Torts, 8 46 comment j (1965)). In light of the foregoing, we affirm
summary judgment on thisissue. The issue of collateral estoppel
accordingly is pretermitted.

Conclusion

We affirm summary judgment for Dominos's with respect to the claim for intentional
infliction of emotional distress. We hold that Doming's is not a place of public accommodation
under 42 U.S.C. 82000a and affirm summary judgment for Domino’s on thisissue. We hold that
Domino’sisaplace of public accommodation under the Tennessee Human Rights Act as codified
at Tenn. Code Ann. 84-21-101, et seq. Wereversethetrial court’sgrant of summary judgment on
thisissue.

Thiscaseisremanded for further proceedingsin accordancewith theburden shiftinganalysis
adopted by the Tennessee Supreme Courtin Phillipsv. Inter state HotelsCorp., 974 S.W.2d 680, 684
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(Tenn. 1998).° Costs of this appeal are taxed one-half to Domino’s Pizza, LLC, and one-half to
Cedric Arnett and his surety, for which execution may issue if necessary.

DAVID R. FARMER, JUDGE

6I norder to maintain a cause of action for discrimination by aplace of public accommodation, the plaintiff bears
the burden of establishing a prima facie case. Phillips, 974 S.W.2d at 684 (adopting the burden shifting analysis of the
federal courtsasemployedin Texas Dep’t of Comm. Affairsv. Burdine, 450 U.S. 248 (1981)). Inorder to show aprima
facie case, the plaintiff must show that he isa member of a protected class; that the defendant operated a place of public
accommodation; that the plaintiff has been denied access to the place of public accommodation. Id. The burden of
production then shifts to the defendant to assert alegitimate, non-discriminatory reason for its actions. Id. The burden
then shifts back to the plaintiff to show that the explanation offered by the defendant was a pretext for discrimination.
Id. Although this burden of production shifts between the parties, the plaintiff bears the ultimate burden of persuasion.
Id.
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